




FBOM THE COEPOBATION COUBT OF THE CITY OF OANVmjS.
"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accord
ance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or lile a
brief not conforming in all respects to the aforementioned
requirements."
The foregoing is printed in small pica type for the infor
mation of counsel.
H. STEWART JONES, Clerk.
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CITY OF DANVIT.JLE. 
PETITION. 
To the Honorable S.z"pre'me Bou,rt of Appeals of Virginia: 
Your undersigned petitioner, Earnest Barber, respectfullY} 
represents that he is aggrieved by final judgment against 
him, entered by the Corporation Court of Danville on the 
17th day of March, 1927, whereby he was sentenced to pay a 
fine of five hundred ($500.00) dollars and twelve (12) months 
imprisonment on a cl1arge of violating the Prohibition Ordin-
ance of the City of Danville. A transcript of the record is 
hereto attached, from wl1ich the following will appear as 
THE FACTS. 
Your petitioner was arrested on fl warrant sworn out by 
J. H. !fartin before C. J{. Carter, Police .Justice of the City 
·of Danville, which warrant charged that on the 23rd day of 
January, 1927, within three miles of the City of Danville, he 
\"iolated the. Prohibition Ordinance of said c.ity. Y onr peti-
tioner was tried before the Police Justice 'vho issued the war-
rant, convicted and appealed from that conviction and his 
case was tried before tlie Corporation Court of Danville and 
a jury. Upon said trial your petitioner asked for a bill of 
particulars due to the fact that the warrant was in the blanket 
or omnibus form and· this bill of particulars was furnished 
·I '~ / 
/ 
( . 
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by the Commonwealth's Attorney who prosecuted the case on 
behalf of the City of Danville and cha·rged ~rour petitioner 
with .. . . 
J.. Keeping ardent spirits for sale. 
2. With possession of ardent spirit~. 
3. With transporting· ardent spirits. 
all within three miles of the City of Danville, but there was 
no charge made nQr any evidence attempting to prove that 
an offense against the Prohibition Ordinance of the City of 
Danville had been committed within the corporate limits of 
said city. While your petitioner, of course, naturally pro-
tests his innocence of the charge, franlmess compels him to 
admit that he is advised that the evidence as shown by the 
record is such that it creates a conflict between the testimony 
of witnesses for the City of Danville and the witnesses in-
troduced by the defendant; that the jury has resolved this 
conflict against your petitioner. In the. statement of facts, 
therefore, your petitioner has presented the facts as he un-
derstands them to have been found by the jury. 
More than a mile, but less than thJ:ee miles, from the cor-
porate liimts of the City of Danville, is located a small house 
.owned by one, Mrs. Maggie Hornaday, and rented by your 
petitioner's brother. Your petitioner rents a room in this-
house. It was claimed by the City of Danville that in this 
house your petitioner kept ardent spir~.ts for sale; was in pos-
session of ardent spir_its and that near this house he trans-
ported ardent spirits, and the evidence introduced tended to 
prove any one of said three charges. 
The verdict of the jury was merely n. general verdict finding 
him guilty and, therefore, your petit!oner may have been 
found guilty by the jury of any one, two or three of the 
charges specified against him. 
ERRORS' ASSIGNED; 
.. Your petitioner assigns as an error the refusal of the Court 
to sustain his motion to strike out of tlie bill of particulars 
the charge of possession of ardent spirits within three miles 
of the City of Danville; the failure tn strike out of the bill 
of particulars the charge of keeping for sale and transport-
ing ardent spirits within three miles of the· City of Danville, 
and the error of the trial court in -rcfu~ing to hold that the 
City of Danville had no authority·under the provisions of the 
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Prohibition Law of the State of Virgini.a to enact an ordinance 
having application to territory without the corporate limits 
of the City of Danville; that even .if the said Prohibition 
Ordinance of the City of Danville was a valid enactment, in 
·so far as the three mile limit is concerned, that the ordinance 
itself does not make unlawful possession of ardent spirits 
unless the possession is within the City of Danville . 
.ARGUMENT. 
By reference to the Prohibition Ordinance of the City of 
Danville, made a part of the record, it will appear that Sec-
tion 679 (b) is the only provision of the Ordinance having 
any reference to the three mile.limit; that this section under-. 
takes to make it unlawful for any person within three· miles 
of the city ''to manufacture, transport, sell, keep or store for 
sale, o_ffer, advertise or expose for sale, give away, dispense 
or solicit orders for ardent spirits", (ltc. It wili be observed 
that under the bill of particulars in this case if the prosec~­
tion of your petitioner was narrowed nnder the provisions of 
Section 679 (b) to the keeping for ~:lie or transporting of 
ardent spirits; the position of your petitioner is that Sub-
Section 37 of the Code, 4675 (the Layman .Act) gives to the 
cities the right and authority to pass a prohibition ordinance 
similar to that of the City of Danville, which applies to of-
fenses against the city ordinances within the corporate limits 
·of said city, but that the authority of the City of Danville to 
pass an ordinance having application to territory within three 
miles of the City of Danville depends entirely upon Sub-Sec-
tion 34 of the Code, 4675. The material parts of that section 
are as follows: 
''Nothing· in this act shall be construed as conflicting with 
the jurisdiction of any mayor or police justice in the enforce-
ment of city or town ordinances prohibiting the manufacture, 
sale er distt~btt-tion of a.rdent spirits. For the enforcement 
of s-zwh ordinances the mayor or police justice shall have juris-
diction over the territory contiguous to the city or town within . 
three miles of the city or town limits * "" * . " (Italics ours.) 
Your petitioner contends that under this section the City 
of Danville has no authority to pass a city ordinance which 
would prohibit the keeping for sale or the transporting of 
ardent spirits within three miles of tl1e city. It might pass 
an ordinance and the police justice might have jurisdiction 
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as. to the ordinance prohibiting ''manufacture, sale or distri-
bution of ardent spirits", but this defendant is not charged 
with any one of these three offenses. 
ARGUMENT AS TO POSSESSION. 
Your petitioner calls attention to the fact that Section 679 
(b), the only section of the City Ordinance which refers to 
the three mile limit, does not make the mere possession of 
ardent spirits unlawful. Where such an offense is relied upon 
reference must be had to Sub-Section (1) of Section 679. 
This section is entirely silent as to the offense outside of the 
corporate limits. By well known rules of construction, by 
comparison with other sections of the ordinance, it is, your 
petitioner respectfully submits, apparent that the City of 
Danville does not undertake the pr0secution of mere pos-
session of ardent spirits in a man's home when a man resides 
outside of the City of Danville; is n~t a citizen of the city; 
has no voice in selection of the council which passes the or-
dinance, where the mere possession outside of the city limits 
could not fairly be said to have any influence upon the morals, 
peace or good order of the city. · 
Your petitioner has not undertaken to point out the various 
ways in which the points here presented have been preserved 
by exception in the trial court, hut your petitioner submit~ 
that it will be apparent from an examination of the record 
that. the position of your petitioner was thoroughly presented 
to the trial court by various motions which were overruled, 
by instructions which were refused, hy the motion to set the 
verdict aside as contrary to law, and -your petitioner, there-
f9re, submits that he has heen convicted of an offense which 
'vas not prohibited by the City Ordintnce of Danville; if same 
"ras .prohibited, that the City Ordinance which attempted to 
do so was invalid; and respectfully prays, tlwrefore, that l1e 
may be granted a writ of error and ,c;,upersedea.r; and that the 




By HUGH T~ WILLIAMS, 
By MALCOL.~[ K. HARRIS, 
Counsel. 
. ! 
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We, Malcolm K. Harris and Hugh T. 1Villiams, attorneys 
practicing in the Supreme Court of Appeals of Virginia, do 
hereby certify that in our opinion the judgment of the Cor-
poration Court of Danville in the case of the City of Dan-
ville v. Earnest Barber, should be reviewed by the Supreme 
Court of Appeals of Virginia. 
Given under our hands this 13th day of 1\!ay, 1927. 
MALCOL~I l{. HARRIS, 
HUGH T. \VILLIAMS, 
Attorneys. 
Writ of error allowed and supersedeas awarded. 
A!ay 13, 1927. 
Received 1viay 14, 1927. 
City of Danville 
against 
Earnest Barber. 
JESSE F. WES'T. 
H. J. J. 
COPY OF RECORD. 
0 
From the Corporation Court of the City of Danville. 
Pleas before the Judge of the Corporation Court of Dan: 
ville, at the Court-house thereof on the 17th day of March, 
1927. . 
Be it remembered, that l1eretofor.e, to-wit: On the 24th 
day of Ja:J!l1ltry, 1927, the following warrant was sworn out 
against Earnest Barber, before C. K. Carter, Police Justice 
of the City of Danville, Virginia, which warrant is in the fol-
lowing words and figures, to-wit: 
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'' W A.RR.A.NT.'' 
State of Virginia, 
City of Danville, to-"rit: 
To J. R. BELL, Chief of Police. (or nny Police Officer): 
WH·EREAS, J. :H. lviartin, of said City has this day made 
voluntary complaint and information on oath before me, C. 
J(. CARTER, Police Justice of said City, that Earnest Bar-
ber of said City on the'23rd day of January, 1927, wit4in three 
miles of the said City, did unla,vfully m.anufacture, sell, offer, 
keep, store and expose for sale, give away, transport, possess, 
and drink in a public place, ardent spirits he, the said Earnest 
Barber, having been before convicted of a like offense, to-wit: 
In the Corporation Court, City of Danville, V a., on lviarch 
5th, 1926, against the peace and dignity of the Commonwealth 
and Ordinance of the City. · 
THESE.ARE, THEREFOR-E, in tl1e name of the City of 
Danville, Virginia, to command you forthwith to apprehend 
and bring before me, or some other Justice of the Peace of 
said City, the body of t.he said Earnest Barber, to answer 
said complaint and to be further dealt with according to law. 
Given under my hand this 24th day of January, 1927. 
C. I(. CARTER, 
Police Justice. 
And you are hereby commanded to summon J. H. 1\'Iartin, 
0. S. Ma~berry, "'\V. T. Shelton, to appear at the Police Jus-
tice Court as. witness in the above case. 
Given ~nder my hand this 24th day of January, 1927. 
C. K. CARTER, 
Police Justice. · 
page 2 ~ And at another day, tO-\\rit: At a Corporation 
Court of Danville, held at the Court-house thereof 
.on the 9th day of 1\:Iarch, 1927. 
This day came as well the Attorney for the Commonwealth, 
as the defendant by his Attorney, thereupon the said defend-
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ant saith that he is not guilty as charged in said warrant 
and of this he puts himself upon the country, and the plain-
tiff doth the like. 
Whereupon came a jury, to-wit: W. H. Dyer, Arthur W. 
·Smith, T. M. Barker, J. l{. Dudley, & B. W. Buntin, who be-
ing elected, tried and sworn according to law, well and truly 
to try the issue joined, and having heard the evidence in full, 
were by consent as well of the A.ttot·ney for the Common-
wealth, as of the defendant, and with the assent of the Court, 
adjourned till tomorrow morning at 10 o'clock. 
And at another day, to-wit: ..At a Corporation Court of 
Da'nville, held at the Court-house the-reof on the lOth day of 
-March, 1927. 
This day came again as well the Attorney for the Common-
wealth, as the defendant by his Attorneys, and the jury sworn 
in this cause appeared in Court according to their adjourn-
ment on yesterday, and 'having heard t.he argument of coun-
sel, were sent out of Court to consult of their verdict, and 
after some time returned and upon th·~ir oath do say ''We the 
jury find the defendant guilty and fix the penalty $500.00 fine 
and Twelve months imprisonment''. 
Thereupon the said defendant moved the Court to set aside 
the verdict rendered in this cause agu~nst him and grant him 
a new trial on the ground that the same is contrary to the 
law a.nd the evidence, and the Court takes time to consider 
thereof. 
page 3 ~ And now at this day, to-,vit.: At the same Court 
continued and held at the Court-house thereof on 
the 17th day of March, 1927, being the day and year first 
herein mentioned. 
This day came again as well. the Attorney for the Com-
monwealth, as the defendant by l1is ~t\ttorney, and the Court 
having maturely considered the defendant's motion to set 
aside the verdict rendered in this cause against him and grant 
him a new trial, doth overrule the same. 
Therefore, it is considered by the Court that the said 
Earnest Barber, for the offence aforesaid be imprisoned in 
the jail of this Corporation for Twelve (12) months, and that 
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he forfeit and pay to the City of Dan \rille, Five hundred dol~ 
lars ($500.00) his fine and imprisonment by the jurors in 
their verdict ascertained, and that he also pay the costs of 
this prosecution. And the Court doth order the said Earnest 
Barber to give bon_d with approved security, in the penalty 
of $500.00, conditioned that he. will not vio~ate the ordinances 
of the City of Danville in reference to Ardent 8pirits or the 
Prohibition laws of this State for the term of one year. 
To which action of the Court in overruling the said defend~ 
ant's motim~ for a new trial, and in entering up.judgment 
and sentence on said verdict, the said defendant by counsel 
excepts. 
And the said defendant intimating to the Court his inten- · 
t.ion to apply to the Supreme Court of Appeals of Virginia 
for a writ of error, the Court doth postpone the execution 
of said judgment and sentenced in this cause until the 2nd 
day of May, 1927, with the same recognizance entered into 
before the Police Justice Court of this City, continued in full 
force and effect for his appearance at ~mid l\fay Court next, 
and at such time or times as may be prescribed by the Court, 
to answer for the offence with which he stands charged and 
not to depart thence 'vithout the leave of said Court. 
page 4 ~ NiOTICE OF APPLICATION FOR CER'riFI-
CATES OF EXCEPTIONS AND COPY 
OF R.ECORD. 
Mr. John vV. Carter, Jr., Commonwealth's Attorney, and as 
such representing the City of Danville in prosecutions fo1~ 
· violating the Prohibition Ordinance of said City: 
· PLEASE TAKE NOTICE that we will, on the 10 day of 
~fay, 1927, tender the attached bilJs of exceptions to His 
Honor, ~udg·e .l\ .. D. Dabney, Judge of the Corporation Court 
of the City of Charlottesville, who p1.·esided over the lviarch 
term of the Corporation Court of Danville, for his signature, 
so that the said Earnest Barber may apply to the Supreme-
Court of Appeals for a writ of error from the judgment of 
conviction entered against him on the J 7th day of March, 1927, 
and that we will, on the lR day of Niay, 1927, apply to the 
Honorable Otis Bradley, Clerk of tha Corporation Court of 
Danville, for a transcript of the record in the case of the 
City of llanville v. Earnest Barber in a prosecution of vio~ 
I 
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lating the Prohibition Law, for the purpose of applying to 
the Supreme Court of Appeals of Virginia for a writ of error 
from the said judgment. · 
. HUGH T. WILLIAMS, 
HARRIS, HAR.VEY & BROWN, 
Counsel for Earnest Barber. 
Acceptance of service of the within Notice. 
JNO. W. CARTER, JR., 
Atty. for the Com. 
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City of Danville 
v. 
Earnest Barber. 
"C pon a trial of this case the following is all the evidence 
introduced on behalf of the City of Danville and on behalf of 
the defendant which is hereby identified and certified by the 
Court as a part of the record in this case: · 
TESTI~1:0NY ON BEHALF OF CITY OF DANVILLE. 
0. S. ~Iayberry testified tl1at be was a police officer of the 
City of Danville and had known Earnest Barber for several 
years; that Earnest Barber's general reputation for violating 
the Prohibition Law was bad; that on the 23rd of January, 
1927, he, in company with Sergeant l. H. Martin and W. T. 
Shelton, went to the vicinity of a house which they under-
stood to be rented and occupied by Eranest Barber; that they 
watched the l1ouse for some time; that along about eleven 
o'clock in the day time they saw a Ford car drive a\vay from 
this house and shortly thereafter a Dodge car drove up and 
in the Dodge car were Earnest Barher, Stephens and Tinie 
Johnson; that they got out of the automobile and took out of 
the car a sack which contained some object which they be-
lieved from its appearance to be a five-gallon tin can such as 
is used in transporting whiskey; that the parties 'vent into 
the house; that he, ~{ayberry, went down to the back of the 
house and looked in through the back window, standing on 
the small back por~h for the ·purpose; that the windo'v was 
clear and he had a clear view and he saw Earnest Barber in 
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the room engaged in bottling whiskey; that just before they_ 
got to the house they saw Earnest Barber come out 
page 6 ~ on the back porch and pick up a pasteboard box and 
carry the box in the house; that some of the whiskey 
which had heen hottled was in this pasteboard box and 
some of it was in fruit jars; that there was found 
in t.he room where Earnest Barber was, of which 
he had possession, about five gallons of whiskey; that 
all of this ·occurred in Pittsylvania County, more than 
one mile south of the corporate limits of the City. of Dan-
ville, but less than three miles from the corporate limits 
of the City of Danville; that he broke open the door and 
entered the kitchen and found Barber with some of the whis-
key in his hands and thereupon immediately placed him un-
der arrest. 
Sergeant J. H. l'Yiartin testified that he 'vas Police Sergeant 
for the City ·of Danville; that on January 23, 1927, he,_ in 
company with 0. S'. l'Yiayberry and W. T. Shelton, Prohibition 
Inspector, went to Earnest Barber's house, which is more 
than one mile from the corporate limits of the City of Dan-
ville, and less than three miles from the corporate limits of 
said City; that they concealed themselves and watched the 
house for a considerable period; that about_ eleven o'clock 
they saw a Ford car drive up to the front door, in which ear 
was Earnest Barber, one Stephens and Tinie Johnson; that 
Earnest Barber and Stephens took ont of the car a package 
which appeared to be a sack with some object in it, which the 
police officers believed they recognized as a five-gallon tin 
can; that Earnest Barber then appeared on the back porch 
of the house, he having gone to the front door, and took off 
of the back porch a pasteboard carton, carried it into the 
kitchen; that Stephens and Tinie Johnson left the house ·with 
the bag and ·went to the Ford car and started to drive away 
and 1\l[artin ran and caught Stephens and the negro and 1\fay-
. berry and Shelton went to the house; that in the automobile 
which Martin caught there was what he believed to be the 
same sack with a tin can such as is used for transporting 
ardent spirits, in which there was about half of a tea cup full 
of corn whiskey which had not been drained out of it; that 
he brought Stephens and Tinie Johnson back to the 
page 7 ~ house; that he saw the whiskey in the kitchen of the 
house which he understood was occupied by Earnest 
Barber. The whiskey was brought into the court room and 
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exhibited to the jury; that Earnest Barber's reputation for 
violating the Prohibition Law was bad. 
W. T. Shelton, Prohibition Inspector, testified to substan-
tially the same facts as those testifiecl to by S"ergeant Martin 
and 0. S. Mayberry. 
The City of Danville then introduced. the following record 
from the Corporation Court of Danville, showing Earnest 
Barber's previous conviction for violating the Prohibition 
Law on ~larch 5, 1926, and proved by Otis Bradley, Clerk, 
that Earnest Barber then on trial was the same Earnest Bar-
ber mentioned in said order. (See Exhibit No. 1, page 20.) 
TESTil\'lONY ON BEHALF OF· TfiE DEF;ENDANT. 
Earnest Barber testified that he did not occupy the whole 
house in question but that the house was rented and occupied 
by his brother; that he rented one room and boarded there; 
that no 'vhiskey 'vas found in his room but the whiskey was 
found in the kitchen; that he had nothing to do 'vith the 
whiskey in question and did not drive up in the automobile; 
had not undertaken to bottle it and iJid not have possession 
of it at the time that lvfayberry testified he saw him; that on 
the contrary, the window to the kitchen was painted and had 
been painted for a number of months and that it was impos-
sible to see through it. 
Earnest Stephens testified tl1at the whiskey was there; that 
he lived iu the house; that he brought t.hc whiskey to the house 
himself; that Earnest Barber knew nothing about it and had 
no connection with it. 
By agreement of counsel the Prohibition Ordinance of the 
City of Danville, under which this prosecution is had, was in-
troduced in evidence as a part of the record, which said Pro-
hibition Ordinance is as follows: 
page 8 }- CHAPTER LXV. 
PROHIBITION. 
Sec. 679. Ardent Spirits Defined. rhe words ardent spirits 
as used in this ordinance shall be construed to embrace al-
cohol, brandy, whiskey, rum, gin, 'vine, porter, ale, beer,. all 
12 Supreme Court of Appeals of Virginia. 
malt liquors, all malt beverages, absinthe, and all ·compounds 
or mixtures or any of them; all compounds or mixtures of 
any of them with any vegetable or otaer substance; alcoholic 
bitters, bitters containing alcohol; also all liquids, mixture~ 
or preparations, whether patented or otherwise, which will 
produce intoxication, fruits preserved in ardent spirits, and 
all beverages containing more than one-half of one per centum 
of alcohol by volume, except as herein provided. 
Sec. 679 (a). Persons defined. The word person as used 
in this ordinance shall be construed to embrace all natural 
persons, firms, corporations, combinations, and associations 
of every kind; and the word commissioner as used in this 
ordinance shall be construed to mean the attorney general. 
Sec. 679 (b). ~{anufacture, transportation, sale, use, et 
cetera, of ardent spirits restricted. It shall be unlawful fot· 
any person in this city and within three miles of this city 
to manufacture, transport, sell, keep or store for sale, offer, 
advertise or expose for sale, give ;}Way, dispense or solicit 
in any way or receive orders for, or .~id in procuring ardent 
spirits except as hereinafter provided. 
But nothing· in this ordinance shall be so constn1ed as to 
prohibit any representative of any wholesale druggist or li-
quor manufacturer duly licensed under the laws of the United 
States to manufacture or sell ardent spirits from furnishing 
price lists with descriptions of the ardent spirits for sale, to 
druggists duly licensed and authorized under the provisions 
of this ordinance to possess, keep, sell or store for sale such 
ardent spirits: Provided, that before any such person may 
furnish such price list of ardent spirits, he shall first obtain 
from the attorney general a permit so to do and give a bond 
with surety to be approved by the attorney general in the 
penal sum of Twenty Five Hundred f$2,500.00) dollars, con-
ditioned that he 'vill not violate any of tl1e provisions of this 
ordinance so long as he shall hold such permit. Provided, 
further, that such permit shall be revocable in the discretion 
of the attorney general. 
Sec. 679 (c). Attempts, accessories, procedure, punish-
ment: It shall be unla,vful for any person to attempt to do 
any of the things prohibited by this ordinance or to aid or 
abet another in doing, or attempting to do any of the things 
prohibited by this ordinance. 
_, 
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And on a warrant for the violation of any provisions of this 
ordinance, the jury, justice or judge may find the defendant 
guilty of attempt or of being an accessory and the punish-
ment shall be the same as if the defendant was solely guilty 
of such violation. 
page 9 ~ Sec. 679 (d). Any violations of the provisions 
of the preceding sections ; a-3ting as agent of seller 
or purc-haser; Any person ·who shall manufacture distilled 
ardent spirits shall be guilty of violating this ordinance, and 
upon conviction thereof, punished in accordance with the 
penalty prescribed for offenses which are felonies under the 
State Law. Any person who shall violate any other provi-
sions of Sections b and c of this ordinance, and any person 
except a common carrier who shall act as agent or employee 
of such manufacturer or such seller, or person in so keeping 
storing, selling or offering for sale suc.h ardent spirits or 
acting as agent or employee for the purchaser in purchasing 
such ardent spirits, except as herein provided, shall be deemed 
guilty of a misdemeanor for the first offense, and for a sub-
sequent offense committed after the first conviction, shall be 
deemed guilty of an offense punishable as felony under the 
State La"r, provided the offense of drinking, giving away or 
receiving ardent spirits, contrary to the provisions of this 
ordinance shall not be punishable as are offenses which are 
felonies under the state law, in any case except as herein pro-
vided; and provided further that the purchasing or having in 
possession by any person of ardent apirits for personal use 
shall in no case be deemed an, offense punishable as are of-
fenses punishable as felonies under the state law, but the bur-
den of proof that such ardent spirits are for personal use 
shall be upon the defendant. 
Sec. 679 (e). Penalties-Any person who shall violate any 
provisions of this ordinance shall, except as otherwise herein 
provided, upon conviction thereof, be .fined not less than fifty 
nor more than five hundred dollars, and be confined in jail 
not less than one month nor more than six months, except 
that the sale of any ardent spirits or the transportation there-
of in the excess of one gallon shall he punished by a fine not 
exceeding one hundreCl dollars, and confinement in jail not 
less than three nor more than twelve months; and except it 
be clearly shown at the trial that the amount transported did 
uot exceed one quart, and that it be shown that there was 
no intent to sell the sam(l, and that a sntisfactory explanation 
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be given by the defendant as to wher.~, when and from whom, 
if he lmows, he obtained the ardent spirits, the punishment 
shall be a fine of not less than fifty dollars nor more than one 
hundred dollars, or by confinement in jail not less than ten 
nor more than thirty days, either or both, in the discretion 
of the court or jury trying the case. . The penalty for any 
subsequent offense committed after the first conviction, which 
is not declared a felony by the State Prohibition Act, shall 
be a fine not exceeding $500.00 and imprisonment for not less 
than three months nor more than twelve months. Whenever 
i.he viojation of the prohibition laws of the State of Virginia 
is made felony and punishment ther,Jfor is confinement in 
the penitentiary, or whenever upon a prosecution for a second 
or. subsequent offense under this ordinance for such act or 
tcts, as would have constituted a felony had the offense been 
prosecuted for convictions hy and for the Commonwealth un-
der the terms and provisions of the prohibition laws of the 
S'tate, any person convicted of such· an offense under the or-
dinance of the City of Danville shall be fined, not less than 
$250.00 nor more than $5,000.00, and confined in jail not less 
than six months, nor more than twenty-four mouths, and he 
shall be sentenced to work out the term of his confinement on 
the public roads of the State of Virginia. 
No police justice, or judge, having jurisdiction 
page 10 ~ for offences under this ordinance, shall have the 
power to suspend the sentence for any person con-
victed of the violation of this ordinance, but nothing herein 
contained shall be construed to or shall prevent such police 
justice, or judge, from suspending the jail sentence of any 
person convicted of the transportation or pos·session of ardent 
spirits where the quantity does not exceed one pint. 
The term ''conviction'' as used in thi" ordinance is intended 
to mean the conviction for any act committed after the judg-
ment of the trial court whenever the time limit for perfecting 
an appeal shall have expired, or the judgment of the lower 
court shall have been confirmed at the time of the trial of the 
second or subsequent offense, provided the offense tried as 
a second offense was committed after that for which he was 
''convicted''. 
The term second or subsequent offense as used in this or-
dinance is intep.ded to mean second or subsequent offenses 
eommitted against this ordinance or against any city or town 
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ordinance or the State Prohibition Law passed since Novem-
ber 1, 1916. 
Sec. 679 (f). The words ''fine and ''property accruing to 
the city by forfeiture'' or words of the same effect as used 
in the laws relating to enforcement of prohibition in this ·City 
construed. Whenever the words '':fine and property accru-
ing to the City by forfeiture or words of the same effect are 
u~ed in the laws providing for enforcement of prohibition in 
t11is city, they shall be construed to mean the net amount re-
maining after deducting costs payable out of the city treasury 
from the appropriations made to pay the criminal charges 
of the city, authorized under said prohibition laws, also the 
amount authorized by the laws for enforcement of prohibition 
in this city in connection with the seizure or sale of for-
feited property, and all fines and proeeeds accruing from the 
sale of f.orfeited property shall be accounted for by the officer 
receiving the same separately from other fines and forfeitures 
and all costs payable out of the City treasury from the ap-
propriation for the payment of criminal expenses in connec-
tion with the enforcement of prohibition laws of this city, 
shall be allowed and paid separately from other costs and 
made a charge by law upon the treasury payable from the 
appropriation for criminal expenses. 
Sec. 679 (g). Whenever a fine is prescribed for the viola-
tion of the laws f.or the enforcement of prohibition in this 
city, and such fine and the costs incident to the prosecution 
~~nd conviction are not paid, the defendant shall be sentenced 
to the State convict road force for a period of not less than 
three nor more than six months, and if the law prescribes a 
jail sentence and such sentence is ilnposed, then the defend-
ant shall be sentenced to the State convict road .force for the 
period of such jail senfence, and for the additional period of 
not less than three months and not more than six months, as 
l1erein provided. 
Sec. 679 (h). Penalty 'vhen firearms or other deadly 
'veapons are found in possession of persons unlawfully en-
gaged in manufacturing, transporting or selling ardent spir-
its. If any person shall unlawfully manufacture, transportt 
·or sell any ardent ~spirits, ·as herein defined, and at the time of 
·such manufacture, transporting, or selling or aid-
}Jage 11 ~ ing or assisting in: any manner such act, shall carry 
on or about his person, or have on or in any vehicle 
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which he may be using to aid him in any such purpose, or 
have in his possession, actual or constructive, at or within 
one hundred yards of any place where any such intoxicating 
liquor is being unlawfully manufactured, transported or sold, 
any firearm, dirk, bowie-knife, razor, slung shot, metall{nucks 
or any weapons of like kind, he shall be deemed .guilty of a 
felony, under the State Law, and on conviction, shall be fined 
not less than $250.00 and not more than $5,000.00 and con-
fined in jail not less than six months and not more .than 
twenty four months. 
All persons manufact~i:ag, transporting, or selling, or aid-
ing or abetting in such act, with knowledge of the possession 
by any one or more of their people of the deadly weapons as 
above set forth, shall be deemed prindpals to the crime, and 
punished as such. 
Any such firearms, dirk, bowie-knife, razor, slung-shot, 
metal knucks, or any weapons of like kind shall be confiscated 
as now provided by law. 
S'ec. 679 (i). The possession by any person of ardent spirits 
at any place other than his permanent bona fide home shall 
he unlawful, and the possession at such home shall be un-
lawful unless the ardent spirits shall have been lawfully ac-
quired from a person or persons authorized by law to furnish 
the same, or ·wine manufactured in the home not in violation 
of the provisions of this act. ·upon a prosecution of a person 
for the unlawful possession of ardent ~pirits, such possession 
shall be p·ri1na facie evidence of unlawful possession, by the 
person or persons occupying the premises, and the burden 
shall be upon the accused to satisfy the judge or jury trying 
the case that he lawfully acquired possession of such ardent 
spirits.· 
Sec. 679 ( j). Use of ardent spirits in the home, home de-
fined. Nothing in this act shall prevent one from keeping 
and possessing ardent spirits in hi:3 permanent bona fide 
home for the personal use of himself, his tamily, his servants 
or his guests, if such ardent spirits shall have been lawfully 
acquired from a person or persons quthorized by law to fur-
nish the same. Nor shall any provisions be construed to pre-
vent such ·a lawful owner of ardent spirits, his family, or 
servants, from giving or serving ·such ardent spirits to a guest 
in said home when the quantity given or served is not enough 
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to produce intoxication and such gift or service is"in no wise 
a shift or device to evade the provisions of this ordinance, 
but the word ''home'' as used herein shall be the permanent 
residence of the person a1~d his family, not including the 
curtilage or outbuildings, and shall not be construed to in-
clude a rooming house, a club, fraternity house, lodge room 
or rooms, or place of common resort, or room of a guest in a 
hotel or boarding or rooming house or apartment house. 
Nothing in this section or act shall be construed to mean that 
a person may-not have a ·home in town or city, and another in 
the country. 
Sec. 679 (k). Giving or selling ardent spirits to minors or 
any student on the campus or school grounds. Giving or sell-
ing ardent spirits to a minor or selling ardent spirits to a 
student on the campus or school grounds of any of the schools 
or educational institutions of this city, or the em-
page 12 ~ ployment or use of such minor or student in the 
selling or transportation of such ardent spirits is 
hereby declared t1o be a felony, and tl1e penalties shall be 
imposed as provided in Section e of this ordinance. 
S'ec. 679 (1). Unla"rful to grind or transport malt. It ·shall 
be unlawful for any person to grind or transport malt in this 
city or any substitute for the same by whatever name. it may 
be called to be used in the manufacture of ardent spirits, and 
the burden of proof shall be upon any person grinding or 
transporting malt to show that such malt is not to be used in 
violation of this ordinance. 
Sec. 679 (m). It shall be unlawful f.or any per·son to sell; 
give away, transport, distribute or have in his possession any 
malt, malted grain or any mixture thE?reof, other than in a 
private home and all officers charged with the duty of en-
forcing the prohibition laws of this city. State or the United 
States, are authorized to seize any such malt, malted grain, 
or. mixture thereof whenever found other than in a. private 
home without a warrant and to destroy the same. Any per-
son violating the provisions of thi·s ordinance shall be deemed 
guilty of a misdemeanor. 
Sec. 679 (n). Drinking Ardent spirits in public places. Any 
person who shall take a drink of ardent ·spirits or shall offer 
a drink to another, whether accepted or not, in any railroad 
station, or in any clay coach, or pullman ear, or on any passen-
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ger train, or in ftny street car, hack, jitney, or other convey-
ance, or auto, or in any street or alley, or highway, shall be 
guilty of a misdemeanor, and upon conviction, shall be fined 
not less than five nor mo;re than one hundred dollars. 
Sec. 679 (o). Unlawful to be drunk in public places; pen-
alty. Any person, who, being intoxicated as defined in this 
ordinance shall appear in any public place within the City 
of Danville and its jurisdiction, shall be fined not less than 
five nor more than fifty dollars. 
Sec. 679 ( p). Devices to evade the provisions of this act. 
The keeping, ~storing, or giving away of ardent spirits, or 
any shift, or any device whate_ver to evade the provisions of 
this ordinance, shall be deemed unlawful within the provisions 
of this ordinance, and shall be ptmished as unlawful selling 
is punished. 
Sec. 679 (q). It shall be unlawful for any person to use 
any automobile or other vehicle for the illegal transportation 
of ardent spirits without the consent of the owner, lienor or 
holder of a reservation of title of such automobile or other 
vehicles, and for a violation of this section, any person shall 
be deemed guilty of a misdemeanor, and upon convi0tion 
thereof shall ·be fined the sum equal to the fair cash value of 
said automobile at the time of such "eizure, to be ascertained 
by a jury, or the court upon proper inquiry. In 
page 13 ~ default of the payment of such fine, such person 
shall be committed to the road of this State for a 
period of not less than three months nor more than· six 
months. 
S'ec. 679 ( r). When bond required of persons convicted. In 
addition to the penalties imposed by tl1is ordinance for the 
violation of any of its provisions, the court may, in its. discre-
tion, ·after conviction is had, for the first offense, and ~shall 
after every .subsequent conviction, require the defendant to 
execute bond, with approved security, in the penalty of nbt 
less than five hundred, nor more than five thousand, dollars, 
conditioned that the said defendant will not violate any of 
the provisions of this ordinance for tl1e term of one year. 
And if said bond shall not be given, the defendant shall be. 
committed to jail until it is given, or until he is di,scharged 
by the court, provided that he shall J)Ot be confined for a 
longer period than six months, said hond when not given dur-
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ing the term of the court by which conviction was had, may 
be given before the judge thereof in vacation or before the 
clerk of the court in which conviction was had. 
Sec. 679 (s). Incriminating testimony no excuse for not 
testifying and prescribing certain rule of evidence. NO per-
son shall ·be excused from testifying for the City as to any 
offense committed by another under this ordinance, by reason 
of his testimony tending to incriminate himself, but the tes-
timony given by any such person on behalf of the City when 
called to the stand by the court, or the attorney for the City, 
or summoned by t.he city and . sworn, as a . wftness by the 
court or clerk .and sent before the grand jury, in a court of 
record, shall in no case be used against him! nor shall he be 
prosecut_ed as to the offense as to 'vhich he testified. 
It shall be competent in .a proseeution for any offense 
against the prohibition laws of the City to prov~ the general 
reputation of the defendant as a violator of the prohibition 
laws. 
Sec. 679 (t). vVho deemed intoxicated; of intemperate 
habits. Any person who has drunk Pnough ardent spirits to 
so affect his manner, di:sposition, speech, muscular move-
ment, general appearance or behavior, as to be apparent to 
observation, shall be deemed for the purposes of this ordi-
nance, to be intoxicated, and if he shall continue to use ar-
dent spirits as a beverage during the period of one year, so 
as to produce the a hove results from time to time, he shall 
be deemed a person of intemperate habits within the meaning 
of th1s ordinance. · 
Sec. 679 (u). Employees of hotels or place of public enter-
tainment. Employees in connection \vith boats, vehicles, etc., 
penalty. Assisting guests to obtain ardent spirits: penalty. 
Any bell boy, elevator boy or emplo:yee of any hotel or place 
of public entertainment in this city who ·shall procure for or 
assist in procuring, or who 'Shall give any information or di-
rection, to any guest or patron of such hotel or house of public 
or private entertainment, or other person by which said guest 
or other person may procure ardent spirits, or any person 
in charge of or employed in connection with any cat~, boat, 
hack, jitney, or other public conveyance or automobile, who 
shaH procure for or assist in procuring, or who shall give 
any information or direction by which any person may ·secure 
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ardent spirits in violation of this ordinance, shall be deemed 
guilty of a misdemeanor, and upon conviction, be fined not 
less than ten nor more than fifty dollars, and be confined in 
jail or committed to the reformatory for not less than one 
nor more than six months. 
page 13~ ~ Sec. 679 ( v). Running automobiles, engines, 
etc., while intoxicated or under the influence of 
narcotic drugs. How punished. It shaH be unlawful for any 
person to drive or run any auto, car, truck, engine or train 
while under the influence of intoxicants or narcotic drugs. If 
any person vio1ate the provisions of this section, he shall be 
.guilty of a misdemeanor, punishable by a fine of not ·less than 
one hundred dollars nor more than one thousand dollars, and 
imprisoned for not less than thirty da)Ts nor more than one 
year for first offense, provided the court in a. proper case may 
suspend the jail sentence. Any person convicted of a second 
or subsequent offense under this section shall be punishable 
by a fine of not less th~n one hundred dollars nor more than 
one thousand dollars, and by imprisonment of not less than 
six months nor more than hvo years, and no court shall sus-
pend the sentence. The judgment of conviction for any of-
fense under this section shall, if itself, operate to deprive 
him of' his right to drive a vehicle or conveyance for one year 
from the date of judgment. If any uerson ~so convicted shall 
during that year drive such vehicle or conveyance, he shall 
be guilty of a misdemeanor. 
Sec. 679 (w). Trial to· be by warrant, jurisdiction. Trial 
of cases for violation of this ordinance shall be by 'varrant. 
The police justice of Danville shall have original jurisdiction 
of the trial of all cases arising under this ordinance, with the 
right of appeal to the defendant to the Corporation Court. 
The police justice may require recognizances with security 
of any person arrested for violation of this ordinance. 
Sec. 679 (x). Upon such appeal being taken the defend-
aut shall be required to enter in~o a recognizance in the pen-
alty and with security to be approved by the said justice or 
judge, to appear before the next civil h!rm of the Corporation 
Court. All material 'vtinesses shall also be recognized with-
out or 'vith security as the justice, or judge mny deem proper, 
nt the next civil term of the Corporation Court, to give evi-
dence, and. if the person so charged shall.have been previously 
convicted of the violntion of this ordinance, the justice o~ 
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judge may require of 'the person so charged to give bond, 
with penalty and security, to be approved by said justice or 
judge, conditioned that he will not violate any -of the pro-
visions of this ordinance, until the charge against him has 
been tried or dismissed, and upon failure to give such hond, 
he shall be committed to jail until ~he bond is given, or he 
irs discharged by the court. 
Sec. 679 (y). Fees, costs, etc. Upon final conviction under 
this ordinance, the same fees for services· rendered by officers 
charged with the duty of enforcing this ordinance shall be 
tax~d against the defendant as would be taxed upon final 
conviction in a prosecution had by the Commonwealth for a 
similar violation of the prohibition laws of this state.- No 
cost shall be taxed against the City. · 
page 14 ~ The foregoing being all of the evidence intro--
duced in this case by the Oity of Danville and by 
the defendant is hereby identified and certified by the court 
as part of the record. 
Teste: This lOth day of May, 1927. 
A. D. DABNEY, Judge. 
page 15 } CER.TIFICATE OF EXCEPTION NO. 2. 
BE IT REIVIE~IBERE:O, that after the introduction of the 
evidence in this case, both on behalf of the plaintiff and of the 
.defendant, had been concluded and hills of particulars had 
been filed by the City of Danville, wbich bills of particular..a 
charged Stephens with the transporting, unlawful possession 
and keeping for ~sale of ardent spirits, and charged Maggie 
Hornaday with possession, aiding and abetting in possession 
and charged Tinie Johnson with transporting and possession 
and charged Earnest Barber with keeping for sale, possession 
and transporting ardent spirits, the defendru1ts, and each of 
them, by counsel, moved the court to quash the warrant 
against him or her and dismiss said prosecution because said 
biBs of particulars as filed charged no offense against the 
ordinance of the City of Danville f0r the reason that said 
charges as ·so.made alleged offenses ~ommitted outside of the 
corporate limits of the City of Danville, though within three 
miles of the corporate limits of said city, and further moved 
the court to strike out of said bills of particulars the charge 
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of unlawful possession or aiding in the unlawful posses-sion 
of ardent spirits because the ordinance of the City of Dan-
ville only gives the Police Justice of said city the right to en-
force same outside of said City of Danville in the case of 
manufacture, ·sale or distribution of ardent spirits; and fur-
ther that the possession of ardent spirits outside of the City 
of Danville is not a violation of the ordinance of the City of 
Danville even though said possession is within three miles of 
said city. 
This motion the court overruled and refused to quash -said 
warrants or bills o£ particular or strike any offense out of 
same, to which action of the court each defendant duly ex-
cepted. 
Teste: This lOth day of May, 1927. 
(S'igned) .A. D. DABNEY, Judge. 
page 16 ~ CERTIFICATE OF EXCEPTION NO. 3. 
The following instruction, marked'' A", and the verbal in-
struction set out are the only instructions given by the Court 
in the trial of this case : 
INSTRUCTION ''A''. 
The court instructs the jury that in deciding this case they 
should consider the guilt or the innocence of each of the four 
defendants separately, and that is also true in fixing the pun-
ishment of any defendant if the jury should, under the in-
structions of the court and the evidence in this case, conclude 
that any defendant is guilty. 
Each member of the jury must concur as to the guilt of any 
defendant. Unless each member of the jury is •satisfied as 
to the guilt of the particular defendant, Ruch defendant should 
not be convicted. Each and every defendant in this case is 
presumed under the law to be innocent, and this presump-
tion exists at every stage of the trial. The burden of proof 
rests upon the city to establish the guilt of any defendant by 
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clear and unmistakable proof beyond a reasonable doubt. If 
as to any defendant in the case the jury should have, from 
the evidence, any reasonable doubt as to material fact neces-
sary for conviction, then it is the duty of the jury under the 
law to find that defendant not guilty. 
As to the different offenses claim0d in the. bill of particu-
lars against any defendant, the minds of the jury must con-
cur as to the particular offense; that is to say, if some of the 
jury should think the defendant guilty of one offe~se, this 
would not be ~sufficient. There must be the unanimous opin-
ion of the jury that a particular defendant is guilty o-f a par-
ticular offense beyond a reasonable doubt, and such conclusion 
must be based upon the evidence introduced ·in court, not 
upon mere conjecture or suspicion however strong it may be. 
Teste: This lOth day of May, 1927. 
A. D. DABNEY, Judge. 
page 17 ~ VERBAL INSTRUCTION. 
'Ihe court further instructed tllC j·ury verba1ly without ob-
j(lction by defendant that if they beEovec1 fr!>m th._! evidence 
l1eyond a reasonable doubt that any defendant was guilty as 
charged they must ~o find. 
Teste: This lOth day of !'Iay, 1927. 
A. D. DABNEY, Judge. 
page 18 ~ CERTIFICATE OF EXC~~PTION NO. 4. 
The defendant offered Instructions Nos. 1 and 2, reading 
as follows, which were refused by the C0urt and the defendant 
excepted. 
INSTRUCTION NO. 1. 
The court instructs the jury that under Section 54 of the 
Prohibition Act the Police Justice has jurisdiction in the en-
forcement of the City Ordinance prohibiting the manufac-
ture, sale or distribution of ardent spirits within three miles 
of the city limits, but has no jurisdiction to enforce the city 
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ordinance for .any offense committed outside of the city limits 
except said offenses mentioned, that is the manufacture, sale 
or distribution of ardent spirits, and, therefore, as neither 
the manufacture, sale or distribution of ardent spirits is 
charged against any one of the defendants, if the jury believe 
that all of the offenses charged in the bills of particular, if 
any, were committed, if at all, outside of the city limits of 
the City of Danville, then the jury must find the .defendants 
not guilty. 
INSTR.UCTION NO. 2. 
The court instructs the jury that possession of ardent 
spirits outside of the City of Danville, though within three 
miles of the city limits, is not an offense against the city or-
dinance introduced in evidence in this case and this is also 
true as to the charge in the bills of particulars as to the aid-
ing and abetting someone else in the unlawful possession of 
ardent spirits. And if, therefore, the jur.y in thi's case be-
lieve from the evidence that the ardent spirits possessed 'vere 
outside of the limits of the City of Danville, if at all, then the 
jury must, as to the charge of posse.::;sion, find the defendant 
so charged not guilty. 
. Teste: This lOth day of ~fay, 1927. 
A. D. DABNEY, Judge .. 
page 19 ~ CEHTIFICATE OF EXCEPTION NO. 5. 
Upon motion of the defendant, Earnest Barber, and before 
the introduction of any witness, the City of Danville furnished 
a bill of particulars, which is as follows : 
BILL OF PARTICULARS. 
The City of Danville will rely upon the charge made in the 
warrant of keeping for sale within tl1r~~e miles of the City of 
Danville, possession within three miles of the City of Dan-
ville, and transporting ardent spirits within three miles of 
the City of Danville. 
Teste: This lOth day of May, 1927. 
A. D. DABNEY, Judge. 
page 20 ~ 
Virginia: 




At a Corporation Court of Danville, continued and held at 
the Court-house thereof, on Friday the 5th day of March, 
1926. 
Earnest Barber, who stands indicteti of Violating the Pro-
hibition Law, appeared in Court according to his recognizance 
heretofore entered into, thereof arraigned and pleaded not 
guilty to said indictment. Thereupon came a jury, to-wit: 
Thos. C. Dameron, Henry Wood Jr., Lindsay A. Motley, Wil-
liam Richardson, Mark D. Finch, C. :J\L'Weber, C. R. Myers, 
~f. D. Turner, F. T. Owen, H. F. vValker, B. G. Conner, & 
A. T. Bailey, who being elected tried and sworn according to 
law, the truth of and ~pon the premises to speak, and having 
heard the evidence upon their oath do say, ''We the jury find 
the· defendant guilty & fix his punishment at six months in 
jail & a fine of $250.00H. 
Therefore, it is considered by the Court that the said 
Earnest Barber for the offence aforesaid be imprisoned in 
the jail of th1s Corporation for six ( 6) months, and that he 
forfeit and pay to the Commonwealth Two hundred and :fifty 
dollars ($250.00), his fine and imprisonment by the jurors in 
their verdict ascertained, and that he also pay the costs of 
this prosecution. 
And the Court doth order the said Earnest. Barber to give 
bond with approve.d security in the penalty ·of $500.00 condi-
tioned that he will not violate the prohibition law for the term 
of one year. 
And there'!lpon he is remanded to jail. 
Copy-Teste: 
OTIS BRADLEY, Clerk. 
. . 
Memorandum on original record in handwriting of Judge 
A. D. Dabney. The three other joint defendants were also 
convicted, but were given less punishment and were sentenced 
without applying for a writ of error. 
Exhibit No. 1. 
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page 21 } ·state of Virginia, 
City of Danville, to-wit: 
I, Otis Bradley, Clerk of the Corporation Court of Dan-
ville, Virginia, hereby certify that the foregoing is a true 
transcript of so much of the record and judicial proceedings 
of said Court in a certain prosecuHon of the City of Dan-
ville, against Earnest Barber, for Violating the Ordinances 
of the ~City of Danville, in reference to Ardent S'pirits, lately 
pending therein, as I have been directed to copy. 
And I further certify that the said defendant has :filed with· 
me a written notice to the Attorney for the Commonwealth, 
of his intention to apply for such transcript of said record, 
which notice has been duly accepted. 
Give_n under my hand this 13th day of 1\fay, 1927. 
OTIS BRADLEY, Clerk. 
Clerk's Fee for Copy of Record, $8.50. 
A Copy-Teste: 
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